
SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF WESTCHESTER 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 
 
ROBERT B. BERNSTEIN, AUBREY G. DANIELS, 
AND HOWARD J. HIRSCH, 
 
 Petitioners, 
 
 - against -  
 
PAUL FEINER in his official capacity as Supervisor 
of the Town of Greenburgh, NANCY BLANK, 
THOMAS BLANK, ROBERT P. CERRATO, 
LLOYD CORT, MONA FRAITAG, JOAN 
GARDNER, GLENROY GORDON, FRANKLIN R. 
KAIMAN, JANET LINN, TRACY C. MAIRS, 
JOHN M. MARTIN, EDWARD MASSENA, 
MARTIN PAYSON, HELENE M. ORCE, HUGH 
SCHWARTZ, SYLVIA SIMON, DONALD 
SIEGEL, JOANNE F. SIEGEL, WILLIAM 
STANTON, ALICE STRAUSS, AND STEVEN J. 
WILLARD, 
 
 Respondents.   
 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

x 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
x 

 
 
 
 
Index No.  
 
IAS Part  
 
 

 
 
VERIFIED PETITION 
 
ORAL ARGUMENT 
REQUESTED 

 

 Petitioners Robert B. Bernstein, Aubrey G. Daniels, and Howard J. Hirsch (together, 

“Petitioners”) by and through their attorneys, Gibson, Dunn & Crutcher LLP and Bernstein & 

Associates, PLLC, as and for their Verified Petition, allege as follows: 

NATURE OF THE PROCEEDING 

1. This petition, brought under Article 78 of the Civil Practice Law and Rules and 

Village Law § 2-210, seeks an order reversing the erroneous and unlawful decision by Paul 

Feiner, Supervisor of the Town of Greenburgh, to obstruct a democratic vote by local residents 

of the hamlet of Edgemont, a community within the Town of Greenburgh, regarding the future 

form of their local government. 
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2.   New York Village Law § 2-200 authorizes any group of citizens that meets 

specified statutory requirements to incorporate together as a semi-autonomous village.  The 

village incorporation process begins with the filing of a petition and culminates in a vote by 

residents living in the proposed village. 

3. Pursuant to this statute, Petitioners have assembled and submitted a Petition for 

Incorporation for the Village of Edgemont (the “Incorporation Petition”) (Ex. 1).1  The 

Incorporation Petition should have led to the prompt organization of an election among local 

residents, but Supervisor Feiner—who would lose control of approximately $17 million in 

Edgemont taxes upon incorporation (Ex. 2)—has abused the ministerial role the Village Law 

affords him to deny the Incorporation Petition and prevent the citizens of Edgemont from 

deciding the issue for themselves.  Deeply misguided, Supervisor Feiner has stated, repeatedly 

and publicly, that the process for incorporation of a new village in the State of New York should 

be “difficult.”  (Ex. 3 at 1 and Exs. 4, 5).  But New York law is exactly the opposite.  Indeed, 

New York Courts interpreting the Village Law have recognized that it “clearly favors petitioners 

for incorporation being given the opportunity to put the matter to a vote of the people.”  

Defreestville Area Neighborhoods Ass’n, Inc. v. Tazbir, 7 Misc. 3d 412, 414 (Sup. Ct. Rensselaer 

Cty. 2005), aff’d, 23 A.D.3d 70 (3d Dep’t 2005), leave to appeal denied, 5 N.Y.3d 711 (2005) 

(“Defreestville”).  

4. Supervisor Feiner’s decision is disappointing, but unsurprising.  He has 

vociferously campaigned against the incorporation of a Village of Edgemont for years and has 

actively worked to undermine the Incorporation Petition.  Most egregiously, he has spent more 

than $50,000 of Town of Greenburgh taxpayer funds on an unlawful campaign against 

incorporation in which he hired private investigators to deploy misleading and deceitful tactics in 

an effort to trick Edgemont residents supporting incorporation into signing sham affidavits 

recanting their signatures on the Incorporation Petition. 

                                                 
1  All exhibit references in the form (Ex. _) are to the exhibits of the Affirmation of Robert B. Bernstein, dated June 
7, 2017. 
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5. These underhanded efforts failed when the actions of Supervisor Feiner’s hired 

snoops were caught on video, sparking widespread outrage among Edgemont residents and 

universal condemnation from supporters of fair and responsible government throughout 

Westchester County. (Exs. 6, 7).  However, rather than stand down from his abusive and 

unlawful course, Supervisor Feiner reverse engineered other purported objections to the 

Incorporation Petition in order to justify his pre-determined decision to prevent a vote from 

occurring.  And at the culmination of this lawless campaign, Supervisor Feiner, in a written 

decision issued after public hearings, erroneously upheld three objections to the Incorporation 

Petition that were manufactured by incorporation opponents working hand in glove with him. 

6. First, Supervisor Feiner held that the boundaries of the proposed village are not 

defined in the Incorporation Petition with sufficient “common certainty.”  But the Incorporation 

Petition includes the same word-for-word recitation of the metes-and-bounds description of the 

Greenville Fire District that was adopted and approved by the Westchester County Board of 

Supervisors in 1923—and has been unchanged for the past ninety-five years.  This alone 

provides the required “common certainty.”  For the avoidance of doubt, however, the 

Incorporation Petition also includes a map of the Greenville Fire District that was created in 

1934 based on the same 1923 metes-and-bounds description.  In his decision rejecting the 

Incorporation Petition, Supervisor Feiner manufactures an artificial lack of “common certainty” 

by contending that this government sanctioned description of the Greenville Fire District 

includes a collateral reference to a 1899 school district map that deviates slightly from the fire 

district map.  According to Supervisor Feiner, this deviation in a different map creates sufficient 

ambiguity that the boundaries of the village proposed in the Incorporation Petition cannot be 

determined with “common certainty.”  That is nonsense.  The premise of Supervisor Feiner’s 

argument rests on an apparent deviation in a map that was never included in the Incorporation 

Petition and never represented to be the Incorporation Petition’s proposed boundary of the 

Village of Edgemont.  Supervisor Feiner also ignores entirely that the metes-and-bounds 

description and the 1934 map that were included with the Incorporation Petition are 
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unambiguous, and are also the boundaries of an already existing district within the Town that has 

operated with these borders for the past ninety-five years.  Accordingly, the Incorporation 

Petition plainly establishes the boundaries of the potential village with “common certainty.”   

7. Second, Supervisor Feiner wrongly concluded that the Incorporation Petition did 

not contain the signatures of the requisite 20% of Edgemont residents qualified to vote for town 

office.  To reach this conclusion, Supervisor Feiner manipulated the data in two ways.  First, he 

inflated the number of qualified voters in the proposed village—resulting in a corresponding 

increase to the number of required signatures—by including hundreds of voters who did not live 

in Edgemont or who were dead.  Second, because the Incorporation Petition still met the 20% 

threshold even when Supervisor Feiner’s departed and zombie voters are included among 

Edgemont’s qualified voting population, Supervisor Feiner disallowed approximately 300 

signatures appearing on the Incorporation Petition.  Specifically, Supervisor Feiner threw out all 

signatures witnessed by an individual if he deemed a single signature witnessed by that 

individual to be invalid.  Based on his own amateur signature analysis (it is undisputed that 

Supervisor Feiner is not a handwriting expert of any kind), Supervisor Feiner identified seven 

signatures that appeared to his eyes to have problems, and used his analysis of those seven 

signatures as the pretext for throwing out hundreds more.  Notably, Supervisor Feiner can 

identify no basis in the hearing record to actually demonstrate that any of the seven signatures 

were invalid, and he does not even suggest there was a single problem with the approximately 

290 additional signatures he discarded.  Even further, the depths of Supervisor Feiner’s bad faith 

in disenfranchising these citizens is laid bare by the fact that his own squad of private eyes, 

despite their use of dubious trickery, managed to actually verify the authenticity of several of the 

same signatures that Supervisor Feiner has discarded.   

8. Third, Supervisor Feiner wrongly held that the Incorporation Petition did not 

include an adequate list of the “regular inhabitants” of the proposed Village of Edgemont.  The 

Village Law requires this list to ensure that the proposed village has at least the statutorily 

required 500 regular inhabitants.  Although the list submitted with the Incorporation Petition 
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easily clears this hurdle, Supervisor Feiner nonetheless rejected it because it did not include all of 

the voters identified in his erroneous qualified voter list, and, amazingly, because it failed to 

include any children living in the area.  Supervisor Feiner does not, because he cannot, claim that 

the Petitioners’ list of regular inhabitants is deficient in a way that would cause some defect in 

the Incorporation Petition that is actually relevant or material to the requirements of the Village 

Law.  Quite the contrary.  Petitioners’ list of several thousand regular inhabitants more than 

establishes that the proposed Village of Edgemont would meet the statute’s requirement of at 

least 500 “regular inhabitants,” and there is no reasonable argument to the contrary.  But 

Supervisor Feiner falls back on the inconsistent and evasive notion that “strict compliance” with 

this requirement is mandated, even though his own legal citations undercut this rationale and he 

himself concedes that the list only needs to be “reasonably accurate.” 

9. Supervisor Feiner’s errors of fact and law are manifest and his motive—to prevent 

a vote on the question of Edgemont incorporation—is transparent.  This Court should not 

hesitate to set his decision aside and declare the Incorporation Petition legally sufficient.  In 

doing so, it is important to bear in mind that it is the opponents of a petition for incorporation 

who bear the burden of proving it is deficient, and appeals from an order rejecting a petition for 

incorporation are reviewed with a more searching standard of review than that utilized in a 

typical Article 78 proceeding.  Specifically, Village Law 2-210(1) requires that this Court must 

reverse a town supervisor’s denial of a petition if it was “illegal, based on insufficient evidence, 

or contrary to the weight of evidence.”  Defreestville, 793 N.Y.S.2d at 746 (noting the “petition 

favoring” nature of Article 78 appeals under New York Village Law).  This de novo standard of 

review reflects the statute’s preference to permit voters, not town supervisors, to resolve issues of 

village incorporation.  Id.  And because these matters involve fundamental voting rights, the 

statute further provides that “[a]ll issues in any proceeding hereunder shall have preference over 

all other civil actions and proceedings.”  Village Law § 2-210(4)(e). 

10. Accordingly, Petitioners respectfully request an order of this Court reversing 

Supervisor Feiner’s unlawful affirmance of objections to the Incorporation Petition, which has 
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stolen the opportunity to vote on the incorporation proposal from the residents of the proposed 

(and future) Village of Edgemont. 

PARTIES 

A. Petitioners 

11. Petitioner Robert B. Bernstein resides at 48 Old Colony Road, Hartsdale, New 

York 10530.  He is a resident of the Town of Greenburgh and lives within the proposed 

boundaries of the Village of Edgemont.  He is one of the three individuals designated in the 

Incorporation Petition pursuant to Village Law § 2-202(b)(5). 

12. Aubrey G. Daniels resides at 45 Old Army Road, Scarsdale, New York 10583.  

She is a resident of the Town of Greenburgh and lives within the proposed boundaries of the 

Village of Edgemont.  She is one of the three individuals designated in the Incorporation Petition 

pursuant to Village Law § 2-202(b)(5). 

13. Howard J. Hirsch resides at 21 Barford Lane, Scarsdale, New York 10583.  He is 

a resident of the Town of Greenburgh and lives within the proposed boundaries of the Village of 

Edgemont.  He is one of the three individuals designated in the Incorporation Petition pursuant to 

Village Law § 2-202(b)(5). 

B. Respondents 

14. Respondent Paul Feiner is the Supervisor of the Town of Greenburgh, and was 

charged with the ministerial task of assessing the legal sufficiency of the Incorporation Petition. 

15. Respondent Nancy Blank resides at 168 Glendale Road, Scarsdale, New York 

10583.  She submitted a written and signed affidavit objecting to the Incorporation Petition.  

Accordingly, she is a respondent to this action pursuant to Village Law § 2-210(4)(b) and (d).   

16. Respondent Thomas Blank resides at 168 Glendale Road, Scarsdale, New York 

10583.  He submitted a written and signed affidavit objecting to the Incorporation Petition.  

Accordingly, he is a respondent to this action pursuant to Village Law § 2-210(4)(b) and (d). 
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17. Respondent Robert P. Cerrato resides at 43 Shaw Place, Hartsdale, NY 10530.  

He submitted a written and signed affidavit objecting to the Incorporation Petition.  Accordingly, 

he is a respondent to this action pursuant to Village Law § 2-210(4)(b) and (d). 

18. Respondent Lloyd Cort resides at 123 South Road, White Plains, New York 

10603.  He submitted a written and signed affidavit objecting to the Incorporation Petition.  

Accordingly, he is a respondent to this action pursuant to Village Law § 2-210(4)(b) and (d). 

19. Respondent Mona Fraitag resides at 8 Hood Ct., Hartsdale, NY 10530.  She 

submitted written and signed affidavits objecting to the Incorporation Petition.  Accordingly, she 

is a respondent to this action pursuant to Village Law § 2-210(4)(b) and (d). 

20. Respondent Joan Gardner resides at 195 Payne Street, Elmsford, New York 

10523.  She submitted a written and signed affidavit objecting to the Incorporation Petition.  

Accordingly, she is a respondent to this action pursuant to Village Law § 2-210(4)(b) and (d). 

21. Respondent Glenroy Gordon resides at 70 South Road, White Plains 10603.  He 

submitted a written and signed affidavit objecting to the Incorporation Petition.  Accordingly, he 

is a respondent to this action pursuant to Village Law § 2-210(4)(b) and (d). 

22. Respondent Franklin R. Kaiman resides at 14 Wyldwood Drive, Tarrytown, New 

York 10591.  He submitted a written and signed affidavit objecting to the Incorporation Petition.  

Accordingly, he is a respondent to this action pursuant to Village Law § 2-210(4)(b) and (d). 

23. Respondent Janet Linn resides at 32 Sherwood Place, Scarsdale, New York 

10583.  She submitted a written and signed affidavit objecting to the Incorporation Petition.  

Accordingly, she is a respondent to this action pursuant to Village Law § 2-210(4)(b) and (d). 

24. Respondent Tracy C. Mairs resides at 212 Hillside Avenue, White Plains, New 

York 10603.  She submitted a written and signed affidavit objecting to the Incorporation Petition.  

Accordingly, she is a respondent to this action pursuant to Village Law § 2-210(4)(b) and (d). 

25. Respondent John M. Martin is Vice President and General Counsel of All New 

York Title Agency, Inc., located at 222 Bloomingdale Road, Suite 306, White Plains, New York 
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10605.  He submitted a written and signed affidavit objecting to the Incorporation Petition.  

Accordingly, he is a respondent to this action pursuant to Village Law § 2-210(4)(b) and (d). 

26. Respondent Edward Massena resides at 10 Verne Street, Hartsdale, New York 

10530.  He submitted a written and signed affidavit objecting to the Incorporation Petition.  

Accordingly, he is a respondent to this action pursuant to Village Law § 2-210(4)(b) and (d). 

27. Respondent Helene M. Orce resides at 22 Hearthstone Circle, Scarsdale, New 

York 10583.  She submitted a written and signed affidavit objecting to the Incorporation Petition.  

Accordingly, she is a respondent to this action pursuant to Village Law § 2-210(4)(b) and (d). 

28. Respondent Martin Payson resides at 93 Sheridan Road, Scarsdale, New York 

10583.  He submitted a written and signed affidavit objecting to the Incorporation Petition.  

Accordingly, he is a respondent to this action pursuant to Village Law § 2-210(4)(b) and (d). 

29. Respondent Hugh Schwartz resides at 32 Sherwood Place, Scarsdale, New York 

10583.  He submitted a written and signed affidavit objecting to the Incorporation Petition.  

Accordingly, he is a respondent to this action pursuant to Village Law § 2-210(4)(b) and (d). 

30. Respondent Sylvia Simon resides at 100 Highpoint Drive, Apt. 209, Hartsdale, 

New York 10530.  She submitted a written and signed affidavit objecting to the Incorporation 

Petition.  Accordingly, she is a respondent to this action pursuant to Village Law § 2-210(4)(b) 

and (d). 

31. Respondent Donald Siegel resides at 4 Uxbridge Road, Scarsdale, New York 

10583.  He submitted a written and signed affidavit objecting to the Incorporation Petition.  

Accordingly, he is a respondent to this action pursuant to Village Law § 2-210(4)(b) and (d). 

32. Respondent Joanne F. Siegel resides at 4 Uxbridge Road, Scarsdale, New York 

10583.  She submitted a written and signed affidavit objecting to the Incorporation Petition.  

Accordingly, she is a respondent to this action pursuant to Village Law § 2-210(4)(b) and (d). 

33. Respondent William Stanton is the founder and principal of Stanton, P.I., Inc, a 

licensed private investigative firm located at 102-40 67th Drive, New York, New York 11375.  
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On information and belief, he submitted a signed objection to the Incorporation Petition.  

Accordingly, he is a respondent to this action pursuant to Village Law § 2-210(4)(b) and (d). 

34. Respondent Alice Strauss resides at 352 Central Park Avenue, Apt. D18, 

Scarsdale, NY 10583.  She submitted a written and signed affidavit objecting to the 

Incorporation Petition.  Accordingly, she is a respondent to this action pursuant to Village 

Law § 2-210(4)(b) and (d). 

35. Respondent Steven J. Willard is President and Chief Executive Officer of Ward 

Carpenter Engineers, located at 76 Mamaroneck Avenue, White Plains, New York 10601.  He 

submitted a written and signed affidavit objecting to the Incorporation Petition.  Accordingly, he 

is a respondent to this action pursuant to Village Law § 2-210(4)(b) and (d). 

JURISDICTION AND VENUE 

36. New York Village Law § 2-210 and CPLR 7804 and 506(b) confer jurisdiction on 

this Court. 

37. Venue properly lies in Westchester County pursuant to CPLR 506(b), as 

Westchester is the County where Respondent Supervisor Paul Feiner made the determination that 

Petitioners seek to reverse.  

FACTUAL BACKGROUND 

A. Village Incorporation Law 

38. New York State law permits communities that meet certain statutory criteria to 

incorporate together in semi-autonomous municipal corporations called villages.  Villages have 

less autonomy than cities but hold their own local elections and gain a degree of independence 

from the broader town or towns in which they sit.  Villages can hold and convey property, enter 

into their own contracts, and sue and be sued.  Village Law § 1-102.  They may also assume 

responsibility for providing certain municipal services to their residents, such as garbage 

collection, road maintenance, street lighting, and police services.  (Ex. 8 at 67-74).  Municipal 

services not provided by a village typically continue to be provided by the town, and village 
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residents continue to pay taxes to the town for those services.  Id.  Today, there are 

approximately 550 such villages incorporated in New York, and six already incorporated within 

the Town of Greenburgh (“Greenburgh” or the “Town”).  Id.2   

39. The statutory method to incorporate a village is straightforward.  First, a proposed 

village must meet the requirements of Village Law § 2-200.  Pertinent here, a potential village 

meets these prerequisites if its boundaries would contain at least 500 regular inhabitants and not 

exceed five square miles. 

40. Second, a petition must be assembled and submitted to the town supervisor of the 

town in which the village would sit.  The petition itself does not bestow incorporated status on a 

village.  Rather, its successful submission and approval by the town supervisor triggers an 

election so that local residents who would live within the proposed village can decide for 

themselves whether to incorporate.  Because the petition merely triggers a democratic process, 

New York courts have noted that the statutory scheme established by the Village Law puts a 

thumb on the scale in favor of the approval of incorporation petitions.  See, e.g., Defreestville, 7 

Misc. 3d at 414.    

41. Village Law § 2-202 provides several different ways that citizens interested in 

forming a village can submit a valid incorporation petition that meets the statute’s basic 

requirements.  As relevant here, the petition must contain: 

 Signatures of at least twenty percent of the residents of the proposed village 
who are qualified to vote for town officers in the town in which the territory is 
located; 

 An allegation of the basis on which the petition is signed; 

 The name of the proposed village; 

 An allegation that such territory contains a population of at least 500 regular 
inhabitants; 

 The manner in which the five mile territorial limit is satisfied; 

                                                 
2  The six villages in Greenburgh are Ardsley, Dobbs Ferry, Elmsford, Hastings-on-Hudson, Irvington, and 

Tarrytown. 

FILED: WESTCHESTER COUNTY CLERK 06/07/2017 11:37 PM INDEX NO. 58799/2017

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 06/07/2017

10 of 39



11 

 A designation of one to three persons who can be served with papers in 
connection with the petition; 

 A description of the territory sufficient to identify the location and extent of 
such territory with common certainty, which can take the form of a metes and 
bounds description; a description made by reference to streets and navigable 
waters, or a map showing the entire boundaries of one or more districts of an 
entire town; and 

 A list of names and addresses of the regular inhabitants of such territory. 

Village Law § 2-202.  

42. When the petition is complete, it is filed with the town supervisor of the town in 

which the proposed village is located.  The town supervisor, in turn, is charged with certain 

ministerial responsibilities for advancing the incorporation process, including posting public 

notices that a petition for incorporation has been filed and setting a public hearing that will be 

held within 20-30 days of such posting.  Village Law § 2-202; § 2-204.   

43. The purpose of the hearing is not to debate the merits of incorporation, but merely 

to assess the legal sufficiency of the petition, and objections to the petition can be heard only on 

that basis.  The town supervisor’s role at this hearing is statutorily limited to hearing objections.  

He or she has no independent investigatory or “due diligence” authority.  Crucially, because 

objectors to the petition are not simply opposing incorporation, but opposing that a vote should 

be held at all, the Village Law expressly states that the “the burden of proof shall be on the 

objectors” to prove why the petition is deficient.  Village Law § 2-206.  (emphasis added). 

44. The town supervisor is charged with determining whether the petition complies 

with the statutory requirements within ten days following the hearing.  If the town supervisor’s 

decision is adverse to the petition, he or she is required to outline the reasons for the denial in 

writing.  Upon such a denial, special procedures are outlined for challenging that decision via an 

Article 78 petition. 

45. That residents of a proposed village should decide their own fate is a cardinal 

principal of the Village Law.  Thus, the town supervisor’s role is strictly limited to a ministerial 

one, and authorities in New York, including multiple New York State Comptroller opinions, 
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have emphasized that it would be unlawful for public officials to use taxpayer dollars to 

influence a village incorporation vote.  For example, the Comptroller advised that “a town has no 

legal standing to oppose the creation of a village and its intrusion into the incorporation process 

would be a partisan political act rather than an exercise of its proper governmental powers.”  

NYCPTR Opn. No. 80-762, 1980 WL 8118 (N.Y.St.Cptr., Dec. 11, 1980); see also NYCPTR 

Opn. No. 81-26, 1981 WL 16599 (N.Y.St.Cptr., Feb. 9, 1981).  Moreover, using town resources 

for such purposes violates Article VII, Section 8 and Article VIII, Section 1 of the New York 

State Constitution, which restrict the use of state and local funds for private purposes. 

B. The Proposed Village of Edgemont 

46. The proposed Village of Edgemont is located in the southeast section of the Town 

of Greenburgh in Westchester County.  Residents of the community of Edgemont have debated 

and carefully considered the possibility of incorporation as a village since at least 1966, and 

efforts to enact the current vision of an independent Edgemont began in earnest in 2005 when the 

Edgemont Village Exploratory Committee produced a feasibility report assessing the possibility 

of incorporation.3  Beginning in April 2016, the Edgemont Incorporation Committee (“EIC”) 

was formed to review and update the groundwork laid by previous efforts and to gauge the 

community’s appetite for incorporation.  Over the course of 2016 through early 2017, the EIC 

hosted local “town hall” style meetings, reached out to residents, and engaged experts to test the 

feasibility of village incorporation.  These efforts sought to both educate local residents about the 

incorporation proposal and to garner their feedback about possible issues and concerns.   

47. During this process, Petitioners have argued that Edgemont faces problems that 

incorporation as a village could alleviate.  These include (1) the per capita taxes in the proposed 

village are among the highest relative to comparable villages, yet Edgemont residents, with only 

8% of the vote town-wide, lack a practical way to directly influence how their tax dollars are 

spent by the Town; (2) the diverging interests between the Town and Edgemont in respect of 

                                                 
3  EDGEMONT 2017 – BETA: THE VISION, http://edgemont2017.org/thevision/.  
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various zoning and planning matters that could negatively impact Edgemont’s schools, 

population, taxes, property values, and quality of life; and (3) Edgemont’s per capita service 

costs are considerably higher than comparable villages in Greenburgh and elsewhere in 

Westchester.4  The overall feedback from experts and local residents reinforced Petitioners’ 

belief that incorporation as a village would not only be feasible for the residents of Edgemont but 

would yield superior services at lower costs, lower taxes, and more responsive local 

government.5 

48. Petitioners spent nearly a year campaigning and gathering signatures from 

Edgemont residents.  By February 2017, they had gathered 1317 signatures, and completed the 

Incorporation Petition’s requirements.  Accordingly, they attempted to file the Incorporation 

Petition with Supervisor Feiner’s office on February 21, 2017.  Foreshadowing further bad faith 

conduct, Supervisor Feiner ordered his office, the Town Clerk and the Town Attorney to refuse 

acceptance of service of the Incorporation Petition until he had returned from a vacation, 

claiming (without any legal basis) that, as supervisor, he had to be personally served with the 

Incorporation Petition because the Village Law affords him only “a very short time period to 

review the petitions.”  (Ex. 10)  Consequently, Petitioners were unable to file the Incorporation 

Petition until February 27, 2017. 

C. Supervisor Feiner’s Unlawful Campaign against the Incorporation Petition 

49. Supervisor Feiner is a longstanding and vocal opponent of Edgemont 

incorporation.  (Ex. 7).  For years, he has argued—against the weight of evidence—that 

Edgemont incorporation “would be a disaster for all.”  (Ex. 9).  Despite feasibility studies 

showing that Edgemont residents would save money and not lose services, Supervisor Feiner has 

steadfastly claimed that the residents of Edgemont “are not going to save anything” from 

incorporation and that it “is definitely going to cost more and it’s going to result in less services.”  

(Ex. 7).  Perhaps more telling, Supervisor Feiner has noted that incorporation would result in the 

                                                 
4    Id.  
5    Id.  
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Town of Greenburgh losing control over the “$17 million a year in revenue” that Edgemont 

residents currently pay to the Town.  (Ex. 2).  Of course, the Town could minimize such 

reduction in revenue after Edgemont incorporates by negotiating to sell municipal services back 

to the village, but Supervisor Feiner has made clear he will not engage in such discussions. 

50. Despite his vocal opposition, Supervisor Feiner has sought (utterly without 

success) to create the public appearance of neutrality in matters concerning the Incorporation 

Petition.  He acknowledges, for example, that he is supposed to issue a decision “based on law, 

not on politics.”  (Feiner Op. p. 1).  Indeed, Supervisor Feiner directly reassured Petitioners that 

he was “not looking to find reasons not to certify the petition” and that he believed the residents 

of Edgemont deserved the opportunity to “cast an informed vote.”  (Ex.10).   

51. This public posture masked a far different, and underhanded, reality.  Newly-

revealed documents confirm that, at the same time that Supervisor Feiner was making public 

pronouncements of impartiality, he was actually spearheading a secretive task force of at least 19 

elected and appointed Town officials working to undermine and defeat the Incorporation 

Petition.  (Ex. 11).  Before the Incorporation Petition was even filed—and contemporaneous with 

the Town’s efforts to dodge service—Supervisor Feiner convened a meeting of Town officials in 

which they strategized to draft documents showing the “risks / uncertainties Edgemont faces in 

incorporating,” create a list of “inconsistencies from Edgemont’s feasibility study,” and to begin 

“fine-tuning our findings, scheduling hearing(s), identifying spokespeople, developing 

presentations and creating flyers, emails, robo calls, etc.”  (Ex. 11)   

52. Supervisor Feiner and town officials also directly allied themselves with anti-

incorporation groups.  In a March 1, 2017 email, Greenburgh resident Donald Cannon, the 

project leader of an anti-incorporation task force, who does not himself live in Edgemont, noted 

that Supervisor Feiner and other town officials had “met . . . with the Edgemont Group that is 

fighting the incorporation” and that “[o]ur efforts are complementary,” so much so that “[w]e 

already have plans to coordinate some events.”  (Ex. 12) 
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53. More pointedly—and mere days before Supervisor Feiner promised Petitioners 

that he was not looking for reasons to reject the Incorporation Petition—Supervisor Feiner and 

other Town officials actively recruited individuals to bring objections to the Incorporation 

Petition.  For example, documents confirm that Supervisor Feiner was in direct communication 

with Greenburgh resident Mona Fraitag, a political supporter of Supervisor Feiner who does not 

live in Edgemont, the same day the Incorporation Petition was filed to make sure she received 

copies and could begin scouring the papers for supposed defects.  Ms. Fraitag—who ultimately 

submitted ten separate objections to the Incorporation Petition, several of which Supervisor 

Feiner relied upon in throwing out nearly 300 signatures—informed Supervisor Feiner on 

February 28, 2017, that she would review the Incorporation Petition to “look for problems with 

handwriting as well as other common issues that we have discovered in the past that might be 

useful to us if need be.”  (Ex. 13).  Thus, contrary to his promise to Petitioners, Supervisor Feiner 

was indeed actively seeking out potential reasons to deny the Incorporation Petition at the same 

time he was making public statements to the contrary.   

54. By far the most notorious action Supervisor Feiner took in opposition to the 

Incorporation Petition, however, was his use of at least $50,000 of taxpayer money to hire a 

private law firm and a private investigation firm with purported expertise in “executive 

protection and investigation” to conduct a legally dubious inquiry into supporters of the 

Incorporation Petition that Supervisor Feiner himself likened to an investigation by the police or 

the district attorney. (Exs. 6, 14)  Worse, Supervisor Feiner’s taxpayer-funded snoops used 

deceptive and misleading tactics to gain access to the homes of local residents and trick them 

into signing sham affidavits retracting their signatures from the Incorporation Petition.   

55. In one such instance, one of Supervisor Feiner’s private investigators who went 

by the name Amy, approached two signatories of the Incorporation Petition at their homes.  

“Amy,” an agent of the Town, falsely represented that she was from the “Edgemont 

Incorporation Team.”  Only when pressed did she reveal that she was “hired by the town” and 

later that she was actually hired by the Town’s outside private investigation firm.  “Amy” asked 
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the residents to sign a document she claimed “was to verify [the residents’] signatures” but 

which was actually an affidavit that would have nullified their signatures.  (Ex. 22). 

56. In another instance, “Amy,” representing herself as working for “Edgemont 

Incorporation” approached a resident to “verify” the resident’s signature on the Incorporation 

Petition.  To “verify” the signature, the investigator again represented that the resident needed to 

sign a document that, in truth, was an affidavit recanting the signature.  The resident signed 

without reading the affidavit and without realizing what it actually meant.  (Ex. 23).6     

57. One of the residents approached by Supervisor Feiner’s private investigators 

photographed the sham affidavit.  As the below image shows, these affidavits were in no way 

designed to allow residents to “verify” their signatures.  Worse, these affidavits attempted to 

trick supporters of the petition into signing a documents stating that they “hereby object to the 

legal sufficiency of the Petition.”  
 

                                                 
6  An additional incident, caught on camera by a resident’s nanny cam can be found at:  

https://www.youtube.com/watch?v=MBR3L16s3_s&feature=youtu.be 
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(Ex. 28) 

58. When confronted with his private gumshoes’ dirty tactics, Supervisor Feiner 

conceded that “the investigators did act as agents of the town” but—incredibly—claimed that 

“the town had no control over the selection of the investigators or the questions they asked.”  

(Ex. 5).   
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D. Incorporation Petition Hearings 

59. As required by statute, Supervisor Feiner scheduled a public hearing for 

April 5, 2017, during which his partiality was on full display.  In accordance with the Village 

Law, a purpose of the hearing is to take “[t]estimony as to objections” regarding the sufficiency 

of the Incorporation Petition.  Village Law § 2-206(3).  Supervisor Feiner had repeatedly assured 

Petitioners that “no one [would be] deprived of the chance to speak” at this hearing and that he 

“want[ed] to make sure that the hearing is conducted in a dignified manner, that no one feels 

uncomfortable to speak for or against the petition sufficiency, and that the discussion is limited 

to the question of legal sufficiency of the petitions.”  (Exs. 10, 16).  However, moments before 

the hearing began, it was announced for the first time that Supervisor Feiner had decided to only 

allow objectors to speak, citing a newfound, and utterly nonsensical, interpretation of the statute 

that “[t]estimony as to objections” meant that only objectors could give testimony.  (Ex. 17 at 2).  

Consequently, proponents of incorporation were barred from speaking at the public hearing, and 

Supervisor Feiner adjourned the hearing forty-five minutes after it began when they protested 

their exclusion.   

60. Despite reading the statute narrowly to exclude proponents of the Incorporation 

Petition from speaking, Supervisor Feiner allowed opponents of the Incorporation Petition to 

speak, even when they lacked any standing to do so.  Village Law § 2-206 specifies that all 

objections discussed at the hearing “must be in writing and signed by one or more residents 

qualified to vote for town offices [in] a town in which all or part of such territory of the proposed 

village is located.”  Nevertheless, Supervisor Feiner permitted objectors who are not residents of 

the Town of Greenburgh to enter objections and speak at the April 5, 2017 hearing.  For 

example, Supervisor Feiner’s non-resident private investigator was permitted to enter an 

objection and testify at the hearing to solicit others to contact him personally so that even more 

objections could be filed, and (at the subsequent hearing) a non-resident surveyor and attorney 

were also allowed to enter objections.  (Ex. 17 at 13)  
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61. After Supervisor Feiner adjourned the April 5, 2017 hearing, and rescheduled it 

for April 25, 2017, which was the last day the hearing could continue under Village Law, 

Petitioners, who were not being permitted to speak in defense of the Petition’s legal sufficiency, 

threatened to hold their own public hearing in support of the Incorporation Petition’s legal 

sufficiency on April 24, 2017.  Supervisor Feiner subsequently rescheduled his hearing for April 

24, 2017, finally agreeing to allow proponents of the Incorporation Petition to respond to 

objectors.  (Ex. 4 at 7). 

E. Supervisor Feiner’s Decision 

62. Supervisor Feiner signed his decision affirming certain objections and denying the 

sufficiency of the Incorporation Petition on May 5, 2017, and filed it with the town clerk on May 

9, 2017.  (Ex. 3 at 1).  His decision—which frequently goes well beyond the objections presented 

at the hearings—asserted three alleged grounds for rejecting the Incorporation Petition:  (1) it 

failed to describe the territory of the proposed village with “common certainty”; (2) it failed to 

acquire signatures of 20% of Edgemont residents qualified to vote for town offices; and (3) it 

failed to include an adequate list of the regular inhabitants of Edgemont.  Supervisor Feiner 

sustained only these objections in refusing to certify the Incorporation Petition.  He does not 

dispute that the Incorporation Petition complies with the statutory requirements of the Village 

Law in all other respects.   

1. Description of Territory 

63. Village Law § 2-202(c)(1) requires the Incorporation Petition to contain: 

A description of such territory sufficient to identify the location and extent of such 
territory with common certainty and which shall be in one of the following forms 
or a combination thereof: (a) a metes and bounds description; (b) a description made 
with reference to existing streets and navigable waters or a combination of same; 
or (c) a map showing existing streets and navigable waters or a combination of 
same forming boundaries or metes and bounds or the entire boundaries of one or 
more districts of an entire town. 
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64. To satisfy this requirement, Petitioners supplied both (1) a word-for-word 

recitation of the metes-and-bounds description of the Greenville Fire District that was adopted 

and approved by the Westchester Country Board of Supervisors on July 2, 1923, and (2) a 1934 

map of the Greenville Fire District that was based on and accurately reflected the 1923 metes-

and-bounds description, thus satisfying both Village Law § 202(c)(1)(a) and (c), respectively.  

The Incorporation Petition never purported to rely on any other description or map, and never 

included any other description or map.  (Ex. 1) 

65. The 1923 metes-and-bounds description stated that, at that time,7 the boundaries 

of the Greenville Fire District would be as follows: 

All that territory, tract or portion of land situated, lying and being in the Town of 
Greenburgh, County of Westchester and State of New York, embraced within the 
boundaries of School District No. 6, as laid down on a map entitled, “Map of School 
District No. 6, Town of Greenburgh, Westchester Co., N.Y., Scale 400 feet per 
inch. Ward Carpenter & Son, C. Es. , June 16, 1899,” and filed in the office of the 
Town Clerk of said Town of Greenburgh on June 2, 1899; said territory of district 
being bounded southerly by the northerly line of the City of Yonkers; easterly by 
the westerly line of the Town of Scarsdale; northerly by a line extending from the 
eastern line of the Town of Scarsdale at the northeasterly corner of land now or late 
of Emily O. Butler, and running thence westerly on a line along the northerly line 
of the land of said Emily O. Butler and in a continuation of such line to the center 
line of Central Park Avenue; then northerly along the center line of said Central 
Park Avenue to a point opposite the northeasterly corner of land now or late of one 
Keeler; thence again westerly and across land now or late of James Tompkins to a 
corner of land now or late of one Kaufman; thence in a general westerly direction 
along the said Kaufman’s land, following its angels and windings, and the land now 
or late of Col. J.S. Odell to land of W. H . Wright; thence southerly along the 
easterly line of the land of said Wright to the northwesterly corner of that portion 
of W.H. Wright’s land which was heretofore set off into School District No. 7; 
thence easterly, southerly and westerly around that portion of said Wright’s land so 
heretofore set off into School District No. 7, to the Grassy Sprain; and thence 

                                                 
7  Some objectors to the Incorporation Petition misconstrue the importance of the Greenville Fire District boundary.  

Even though the fire district’s boundaries have remained exactly the same for the past 95 years, it is of no 
moment to the validity of the Incorporation Petition what the boundaries of the fire district might be today.  The 
officially approved 1923 metes-and-bounds description and the 1934 map of the fire district describe the 
proposed boundaries of the Village of Edgemont.  Those boundaries need not currently overlap with the fire 
district boundaries, or with any other currently existing district boundaries.  Village Law § 2-200. 
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southerly along the said Grassy Sprain to the northerly line of the City of Yonkers; 
all as by reference to the aforesaid map will more fully appear; said boundaries 
being coterminous with the entire boundaries of the Fire District described in the 
resolution of the Board of Supervisors of Westchester County, adopted July 2, 
1923, establishing as a Fire District in the Town of Greenburgh, all that portion of 
the Town of Greenburgh lying outside of the Villages therein, as more fully 
described in such resolution.  

(Exs. 1, 17).  This description alone provides the necessary “common certainty” under the 

statute.  For the avoidance of doubt, however, the 1934 Greenville Fire District map that was 

also included in the Incorporation Petition tracks this description and makes abundantly clear 

where the proposed border of the Village of Edgemont would lie.  (Ex. 1 at 6).  There is no claim 

by any objector that the two sources on which the Incorporation Petition relies are, in 

themselves, ambiguous. 

66. In denying the Incorporation Petition for lack of “common certainty,” Supervisor 

Feiner purports to rely on the objections of Martin Payson a resident of Greenburgh, and John M. 

Martin, a non-resident real estate attorney engaged by the Town as part of their efforts to defeat 

incorporation (Ex. 3 at 5, and Exs. 24, 25).  In doing so, Supervisor Feiner latches onto the 

reference in the preface to the 1923 metes-and-bounds description to the 1899 Edgemont School 

District map.  According to Supervisor Feiner, the fact that the 1923 description referenced this 

earlier map meant that,  
 
[s]trictly speaking, . . . the proponents of incorporation are incorrect in stating that 
the territory proposed to be incorporated is the Greenville Fire District as 
established in 1923.  What the petition says is that the territory proposed to be 
incorporated is the Edgemont School District as defined in 1899, which, the petition 
asserts, is the same as the area of the Greenville Fire District as established in 1923. 

(Ex. 3 at 4).   

67. Citing to Payson and Martin, Supervisor Feiner then asserts that the 1899 map 

does not perfectly align with the 1923 metes-and-bounds description and the 1934 map.  

According to Supervisor Feiner, this results in nine to eleven tax parcels in a “gap” area between 

the two descriptions, that he says, agreeing with Martin, is a “significant description variance.”  
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(Ex. 3 at 5).  Supervisor Feiner alleges that this lack of certainty creates insurmountable 

logistical problems because it precludes the creation of an accurate voter list for the election and, 

if incorporation is approved, subsequently prevents the clerk from submitting an accurate map 

“to the secretary of state, state comptroller, commissioner of taxation, county clerk and county 

treasurer” as required by Village Law § 2-232 (Ex. 3 at 3-4). 

68. Supervisor Feiner’s feat of semantic gymnastics is designed to inject ambiguity 

where there is none.  Petitioners proposed that the 1923 Greenville Fire District’s metes-and-

bounds description and 1934 map be used to establish the boundaries of the proposed Village of 

Edgemont.  To that end, they included the official 1923 description of the fire district and the 

official 1934 map of the fire district.  The 1899 map was never included in the Incorporation 

Petition and was never intended to be relied upon.  And, absent the purported “discrepancy” 

based on the (non-included) 1899 map, Supervisor Feiner does not find any ambiguity in the 

proposed boundary at all.   

69. The controlling language of the boundary description was not the reference to the 

1899 map that was never included in the Incorporation Petition, but was rather the very specific 

and unambiguous 1923 metes-and-bounds description, and the language therein which has 

defined the Greenville Fire District for the past 95 years.  

70. Because Mr. Martin’s retention by the town was kept secret until the very eve of 

the final hearing date, Petitioners were not given the opportunity to respond to his contentions.  

Accordingly, Petitioners have now obtained the expert opinion of Theodore J. Haines, a duly 

licensed professional land surveyor under the laws of the State of New York who has over 23 

years of experience in surveying and engineering.  It is Mr. Haines “professional opinion” that 

the 1923 metes-and-bounds description “is a fully retraceable metes and bounds description of 

the Greenville Fire District and therefore meets the requirement for common certainty under the 

Village Law in New York, Section 202.02(c)(1).”  (Affidavit of Theodore J. Haines ¶ 6). 

71. This opinion stands in stark contrast to the opinion of Mr. Steven Willard, a land 

surveyor hired by the Town but whom Supervisor Feiner conspicuously does not cite in his 
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opinion and who does not support the issue of “common certainty” that Supervisor Feiner 

ultimately manufactures.  Rather, Mr. Willard focuses on an alleged post-1923 boundary dispute 

between the Greenville Fire District and the adjoining Hartsdale Fire District.  Not only does 

Supervisor Feiner not cite Mr. Willard—his own hired gun—as relevant, but Mr. Willard fails to 

echo Supervisor Feiner’s definitive conclusion that “the petition does not describe [the territory 

proposed to be incorporated] with ‘common certainty’ and, therefore, fails to comply with the 

requirements of Article 2.”  Instead, Mr. Willard only states that “I also cannot conclude that 

there is ‘common certainty’ in the description of territory proposed to be incorporated as the 

Village of Edgemont.”  (Ex. 26).   

72. Because there is no ambiguity as to Edgemont’s proposed borders, Supervisor 

Feiner’s practical concerns about the creation of an accurate voting list and the clerk’s duty to 

submit an accurate map to various state officials are unfounded.  Indeed, rather than undercut the 

Incorporation Petition, Supervisor Feiner’s concerns actually reinforce the fact that the 

Incorporation Petition provides the requisite “common certainty” required by law.  The 

Greenville Fire District is a municipal entity for tax purposes, and it has been using the same 

borders, as defined in the 1923 metes-and-bounds description and the 1934 Greenville Fire 

District Map for over 95 years.  While Supervisor Feiner may suggest that the clerk can’t submit 

a map because “she can’t determine the description in the petition which parcels are in the 

proposed new village and which parcels are outside it,” at least one of the entities that Supervisor 

Feiner is concerned about—the commissioner of taxation and finance—already uses the exact 

description and map that Supervisor Feiner claims to be ambiguous. 

73. The Incorporation Petition therefore sets forth the boundaries of the proposed 

Village of Edgemont with sufficient “common certainty” and the objections of Messrs. Payson 

and Martin should not have been sustained.    
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2. Signatures of 20% of the Population Qualified to Vote 

74. Village Law § 2-202(1)(a)(1) requires a petition for incorporation of a village to 

be brought by “[a]t least twenty per cent of the residents of such territory qualified to vote for 

town officers in a town in which all or part of such territory is located.”  To satisfy this 

requirement, Petitioners conducted a detailed analysis to identify those residents of the proposed 

village that were qualified to vote for town office.  As discussed in more detail below, 

Petitioners’ analysis of this issue was substantially more detailed and accurate than the analysis 

improperly conducted by Supervisor Feiner in his decision refusing to certify the Incorporation 

Petition. 

75. To begin their analysis, Petitioners sent written requests to the Westchester 

County Board of Elections to acquire the voter rolls for all election districts containing any 

voters residing within the Greenville Fire District, which included all or parts of Election 

Districts 33, 34, 35, 36, 49, 69, 70, and 75.  The total list included 6668 names and addresses of 

qualified voters.  (Affidavit of Sharyn E. Lewis (“Lewis Aff.”) ¶ 4)  From this list, Petitioners 

removed: 

 130 voters who removed themselves from the registration rolls prior to the 
final FOIL request; 

 1231 voters whose addresses did not fall within the proposed Village of 
Edgemont; 

 61 voters who could be confirmed as deceased; 

 25 duplicate registrations; 

 170 voters who had sold their homes and were no longer residents at the 
address where they were registered to vote; 

 58 voters who were adult children of current or former homeowners within the 
proposed Village of Edgemont but who no longer lived at that address; 

 132 registered voters who had either never voted or not voted since 2014 and 
who no longer resided at the address where he or she was registered. 

 59 voters who no longer resided at the address where they were registered to 
vote; 
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 5 registered voters whose parents stated they had registered elsewhere with 
the intent to vote in the new location; and 

 4 registered voters who were registered at addresses that could not be 
identified as legal addresses in the Town of Greenburgh.  

(Lewis Aff. ¶¶ 5-7).  

76. Petitioners then added to the list 34 residents of the proposed Village of 

Edgemont who they had identified as not registered to vote, but who were eligible to register to 

vote, resulting in a list of 4827 individuals.  (Lewis Aff. ¶ 8,9)  Accordingly, the Incorporation 

Petition would require 965 signatures to reach the 20% threshold.  Petitioners obtained 1317 

signatures, comfortably exceeding this requirement. 

77. In his decision, Supervisor Feiner manipulated numbers in two ways to justify his 

decision to reject the Incorporation Petition:  (1) by inflating the number of qualified voters in 

Edgemont, thereby increasing the number of signatures needed, and (2) by throwing out 

signatures in favor of the Incorporation Petition based on flimsy pretexts.  Each of these 

manipulations by Supervisor Feiner was legally improper, and this Court should reject them. 

a. Supervisor Feiner Erroneously Inflates the Number of Qualified 
Voters in Edgemont. 

78. Supervisor Feiner does not cite to any specific objection in creating his own list of 

qualified voters and rejecting Petitioners’ calculation, but he appears to rely on the objection of 

Martin Payson, which claimed that there were 7319 persons qualified to vote in the Greenville 

Fire District based on data obtained from the Westchester County Board of Elections.  In his 

objection to the Incorporation Petition, Mr. Payson claimed that, based on this list of 7319 

qualified voters, the Incorporation Petition did not meet the 20% requirement.  (Ex. 3 at 7). 

79. But Supervisor Feiner could not rely solely on this objection because even he 

recognized that it was clearly wrong.  The list of qualified voters provided by the objectors was 

essentially identical to the list that Petitioners had initially obtained from the Westchester County 

Board of Elections, except that Petitioners believe it also included voters from Election District 

57, which, in fact, does not contain any voters who would reside in the proposed Village of 
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Edgemont.  Supervisor Feiner recognized that the objection had miscalculated the number of 

qualified voters, so he took it upon himself to exclude 1,326 voters who, according to him, 

“reside in Election District 17, but not in the Greenville Fire District.”  (Ex. 3 at 7).  He therefore 

concluded that the number of residents qualified to vote for town officers in the proposed new 

village was 5993.  Id.  

80. To date, Supervisor Feiner has not publicly released his purported list of residents 

qualified to vote, preventing Petitioners from conducting a definitive analysis showing the depths 

of his errors.  Nevertheless, it is possible to infer with a high degree of certainty the errors that 

riddle his list.  As a preliminary matter, “Election District 17” does not overlap with the 

Greenville Fire District at all.  That district is actually located in the Village of Dobbs Ferry, 

which is several miles away from the proposed Village of Edgemont.  What Supervisor Feiner 

appears to have done is exclude from Mr. Payson’s list of 7319 voters all registered voters in 

Election Districts 36 (558 voters) and 57 (768 voters) to reach his grand total of 1326 excluded 

voters.  However, Supervisor Feiner fails to also exclude voters from Mr. Payson’s list who 

reside in, for example, Election Districts 69, 70, and 75 but who do not reside in the proposed 

Village of Edgemont.  For example, while there a handful of streets in Election Districts 69 and 

70 that are not in the proposed village, most streets in Election District 75 are not in the proposed 

village at all—yet Supervisor Feiner made no effort to exclude them.  Supervisor Feiner thus 

fails to exclude from his list of qualified voters hundreds of additional voters that clearly reside 

outside of the proposed village.       
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Excerpt: Greenburgh NY – 2012 Political Subdivisions Map, Westchester Board of Elections (Ex. 18) 

81. In addition, Supervisor Feiner, unlike Petitioners, undertook no effort to remove 

the names of any individuals who had moved away from Edgemont or who were dead.   

82. Had Supervisor Feiner made the correct exclusions, he likely would have reached 

the same number of qualified voters as Petitioners.  Moreover, had Supervisor Feiner’s 

arguments actually been presented by an objector—as required by the statute—rather than 
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created by Supervisor Feiner out of whole cloth, Petitioners could have corrected that objector’s 

mistakes prior to Supervisor Feiner issuing his opinion.  As it is, Supervisor Feiner’s decision 

was the first time these erroneous arguments were presented, precluding the opportunity for 

Petitioners’ to correct his gross miscalculation.  The Court should disregard Supervisor Feiner’s 

(unproduced) list of 5993 qualified voters within the proposed Village of Edgemont.  The 

objectors bore the burden of disproving the sufficiency of Petitioners’ list, and they utterly failed 

to do so.  The Court should instead rule that Petitioners’ list of 4827 qualified voters is the proper 

metric to use when determining the number of requisite signatures under the Village Law. 

b. Supervisor Feiner Unlawfully Excludes Hundreds of Signatures 

83. Even assuming that Supervisor Feiner was right to include the departed, the dead 

and the ineligible in his list of 5993 qualified voters (and he obviously was not), the 

Incorporation Petition would still only require 1198 signatures to meet the 20% requirement, 

which it comfortably exceeded with 1317 signatures.  In order to deny the Incorporation Petition, 

Supervisor Feiner thus took the additional step of excluding 296 signatures as invalid, relying 

principally on the objections he had ginned up through Ms. Fraitag.  (Ex. 3 at 9). 

84. As previously discussed, Supervisor Feiner solicited Ms. Fraitag to scour the 

Incorporation Petition for potential foot-faults that could be useful to their efforts to deny the 

Petition.  Accordingly, Ms. Fraitag submitted ten separate objections to the Incorporation 

Petition, each purporting to have found some inconsistency or other with one or more signatures.  

Ms. Fraitag, who the village law makes clear bears the burden of proving that signatures were 

invalid never purports to have performed any expert analysis other than, at most, visually 

comparing Incorporation Petition signatures with the signatures on file with the Westchester 

County Board of Elections.  Moreover, Ms. Fraitag stops conspicuously short in her objections 

of affirmatively asserting knowledge that any of the signatures are invalid, and merely states that 

some signatures should be excluded “[i]f it is determined” that there is something wrong with 

them.  Ms. Fraitag did not offer evidence from the individuals who signed the Incorporation 
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Petition, the person who witnessed the signature, or the notary publics who notarized the 

petitions to support her suggestion that the signature might not be valid.  That does not even 

come close to meeting her burden of proof.  Despite the complete lack of evidence as to the 

signatures she actually identified, Ms. Fraitag asserted not just that the specific signatures she 

identified should also be excluded, but that all signatures witnessed by the same persons who 

witnessed those signatures should also be excluded, even though there is nothing in the record to 

dispute their authenticity.  (Ex. 27) 

85. Despite Ms. Fraitag’s failure to demonstrate that any signature was invalid, 

Supervisor Feiner affirmed several of her objections.  In so doing, he inverted the Village Law’s 

explicit burden of proof by putting the onus on proponents of the Incorporation Petition to prove 

the validity of the signatures at issue rather than forcing Ms. Fraitag to demonstrate invalidity.  

Moreover, Supervisor Feiner did not just throw out the signatures Ms. Fraitag specifically 

identified, but also the nearly 300 additional signatures that he deemed invalid for having been 

witnessed by the same persons.  Specifically, he excluded all 271 signatures witnessed by 

Aubrey Graf Daniels and Alix M. Brown because he concluded, without evidence, that they 

witnessed a single person’s signature that (according to Ms. Fraitag) did not appear to be valid.  

He also excluded the seventeen signatures witnessed by David DiPietto and the three signatures 

witnessed by Alisa Strauss for similar (unsupported) reasons.   

86. Ms. Fraitag’s (and Supervisor Feiner’s) failure to offer definitive proof about a 

single signature’s lack of authenticity is particularly glaring in light of the taxpayer-funded army 

of private investigators Supervisor Feiner hired to ostensibly perform that very function.  And it 

is no mystery why this proof was not offered.  Indeed, Supervisor Feiner’s own hired gumshoes 

independently confirmed the authenticity of a number of the approximately 300 signatures that 

Supervisor Feiner threw out, including several witnessed by Aubrey Graf Daniels and Alix M. 

Brown.  (Exs. 19, 20, 21).  Despite having, in fact, verified the authenticity of these signatures 

through his own improper and illegal “due diligence,” efforts, Supervisor Feiner did not bother to 

conduct further inquiries—nor did he bother to include the signatures he knew to be valid, 
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underscoring the bad faith with which he conducted this inquiry.  In determining the validity of 

the Incorporation Petition, this Court should include among the valid signatures to the petition all 

of the signatures witnessed by Mses. Brown, Graf Daniels and Strauss and by Mr. DiPietto.8   

F. List of Regular Inhabitants 

87. Village Law § 2-202(c)(2) requires the Incorporation Petition to attach a “list of 

the names and address[es] of the regular inhabitants” of the proposed village.  New York courts 

have held that this requirement should be read against the backdrop of “the need for a list of 

regular inhabitants, that is, to give a town supervisor a means to determine whether a proposed 

territory meets the minimum population requirement of 500 regular inhabitants” as required by 

Village Law § 2-200(1).  Defreestville, 23 A.D.3d at 76.  Supervisor Feiner himself concedes this 

point elsewhere in his opinion, when he admits that “the number of ‘regular inhabitants’ is 

important only because the statute requires that there be at least 500 ‘regular inhabitants’ of the 

territory proposed to be incorporated.”  (Ex. 3 at 7)  To satisfy this requirement, Petitioners 

included with the Incorporation Petition the list of the 4827 qualified voters described above.   

88. Citing no objection whatsoever, Supervisor Feiner held that Petitioners’ list of 

inhabitants was insufficient for two reasons.  First, he cites his artificially inflated list of 5993 

qualified voters as evidence that there must be more residents than are included in Petitioners’ 

list, because, in his words, “[s]ince a registered voter must be a resident, the number of ‘regular 

inhabitants’ is at least equal to the number of registered voters within the territory proposed to be 

incorporated.”  (Ex. 3 at 10).  As previously discussed, however, Supervisor Feiner’s calculation 

of qualified voters is hopelessly inaccurate because it includes individuals who live outside of the 

proposed village, who previously lived within the proposed village but moved away, or who are 

dead.  His reliance on his list of 5993 voters is, therefore, obviously wrong. 

                                                 
8   Supervisor Feiner affirmed the objection of Lloyd Cort that claimed three signatures should be eliminated 

because the pages containing those signatures did not contain the statutorily required header.  Petitioners do not 
contest this finding.  Village Law § 2-202 expressly requires that “[e]ach signature page shall be prefaced by a 
statement of the basis on which the petition is signed and of the petitioners’ familiarity with the contents and 
purpose thereof and the boundaries of the territory sought to be incorporated.”  In contrast to the rest of 
Supervisor Feiner’s decision, this is the sort of ministerial finding that Supervisor Feiner is charged with making.   
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89. Second, Supervisor Feiner offers the conclusory and inaccurate contention that 

New York courts require “strict compliance” with the requirement of a list of regular inhabitants 

of the proposed village and takes “judicial notice” of the fact that many registered voters of 

Edgemont have children, who are necessarily not included in the voter rolls that Petitioners used 

to assemble their list of residents.  (Ex. 3 at 9-10).  From this, Supervisor Feiner concludes that 

“there are probably thousands more” residents that should have been included on the list of 

“regular inhabitants.”  Id.  But Supervisor Feiner cannot cite a single practical reason why the 

failure to include children in a list of regular inhabitants already containing 4827 names (nearly 

ten times the legal requirement for regular inhabitants) should be fatal to the Incorporation 

Petition.  Indeed New York Courts have agreed that children need not be counted in such a list of 

regular inhabitants.  See, e.g., Defreestville, 23 A.D.3d at 78 (“Although the statute refers to 

persons ‘qualified to vote’ for purposes of determining whether the 20% requirement is met . . . , 

we conclude that this term is synonymous with ‘regular inhabitants.’”).  The two cases 

Supervisor Feiner cites are not to the contrary.  The first, Baker v. Heaney, 15 A.D.3d 577, 578 

(2d Dep’t 2005), actually held that a petition was deficient because the inaccuracies in the list of 

regular inhabitants “failed to substantiate the allegation of the petition for incorporation that the 

proposed village territory contains a population of at least 500 regular inhabitants.”9  In sharp 

contrast, here, Supervisor Feiner claims there are actually more regular inhabitants than are 

contained in the Incorporation Petition.  The second case, Matter of Incorporation of Vil. of Viola 

Hills, 129 A.D.2d 579, 580 (2d Dep’t 1987), is barely two sentences long and offers no 

explanation why the list of regular inhabitants was insufficient.   

LEGAL STANDARD FOR ARTICLE 78 RELIEF 

90. Village Law “clearly favors petitioners for incorporation being given the 

opportunity to put the matter to a vote of the people.”  Defreestville, 7 Misc. 3d at 414.  

                                                 
9   The Court criticized the petition in Baker for the exact reasons that Supervisor Feiner’s list of voters is inaccurate.  

Specifically, that it “included the names of persons who maintained residences outside of the proposed village 
territory which they used for the purpose of voting and of persons who were deceased.” 
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Consequently, opponents of a petition for incorporation bear the burden of proving it is deficient.  

Village Law § 2-206(3) (“The burden of proof shall be on the objectors.”) 

91. Consistent with the statutory goal of allowing citizens to determine their own fate, 

appeals from an order rejecting a petition for incorporation are reviewed with a lower standard of 

proof than a typical Article 78 petition and without any deference to the town supervisor’s 

decision.  Specifically, Village Law § 2-210(1) states that this Court can overturn the 

supervisor’s decision if it was “illegal, based on insufficient evidence, or contrary to the weight 

of evidence.”  Defreestville, 793 N.Y.S.2d at 746 (noting the “petition favoring” nature of Article 

78 appeals under New York Village Law).   

92. This standard of proof stands in “sharp contrast” to the burden of proof in a 

standard Article 78 proceeding, which is more deferential to decisions by state officials.  Id.  

Under the traditional standard, a court can reverse an agency decision only if it is “affected by an 

error of law,” “arbitrary and capricious,” or “an abuse of discretion.”  See CPLR 7803(3); 20 

Fifth Ave., LLC v. N.Y. State Div. of Hous. & Cmty. Renewal, 109 A.D.3d at 159, 163 (1st Dep’t 

2013).  Courts have expressly held that supervisors denying a petition for incorporation are not 

entitled to the heightened “substantial evidence” standard common in other Article 78 hearings.  

Defreestville, 793 N.Y.S.2d at 746.  But even under the traditional standard, the Court’s review 

of a state official’s determination must be “more than a[] perfunctory review of the factual record 

in order to determine whether the record could conceivably support the decision,” Rizk v. Long 

Term Disability Plan of Dun & Bradstreet Corp., 862 F. Supp. 783, 789 (E.D.N.Y. 1994), and a 

supervisor’s resort to “[p]ost hoc rationalization” to reach a predetermined outcome “cannot 

substitute” for the “considered” judgment the law requires of government decision-makers 

during the initial review process.  N.Y. State Chapter, Assoc’d Gen. Contractors of Am. v. N.Y. 

State Thruway Auth., 88 N.Y.2d 56, 75 (1996).   
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GROUNDS FOR ARTICLE 78 RELIEF 

93. As described above, contrary to Supervisor Feiner’s assertions, the Incorporation 

Petition (1) describes the territory proposed to be incorporated with “common certainty”; (2) 

contains more than the requisite 20% of signatures by individuals qualified to vote within the 

proposed village; and (3) contains an adequate list of the “regular inhabitants” of the proposed 

village.  Supervisor Feiner’s taxpayer-funded partisan attacks on the Incorporation Petition were 

illegal, and his opinion denying the Incorporation Petition was illegal, based on insufficient 

evidence, and contrary to the weight of evidence.  Accordingly, this Court should reverse his 

determination and declare the Incorporation Petition to be in compliance with the statutory 

requirements of New York Village Law. 

FIRST CAUSE OF ACTION 
Article 78 Relief 

94. Petitioners repeat and reallege, as if set forth fully herein, the allegations 

contained in paragraphs 1-92. 

95. Pursuant to Village Law § 2-210, the decision of a supervisor denying the legal 

sufficiency of an incorporation petition can be reviewed pursuant to a petition under Article 78 

of the Civil Practice Law and Rules.   

96. Village Law § 2-210 permits this Court to overturn the decision of a supervisor on 

the ground or grounds that the decision is illegal, based on insufficient evidence, or contrary to 

the weight of evidence.   

97. Here, Supervisor Feiner’s decision is illegal, based on insufficient evidence, and 

is contrary to the weight of evidence. 

98. Therefore, the Court should rule in favor of Petitioners, reverse Supervisor 

Feiner’s decision, and enter a judgment declaring the Incorporation Petition legally sufficient to 

trigger an election under New York Village Law. 
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SECOND CAUSE OF ACTION 
Article 78 Relief 

99. Petitioners repeat and reallege, as if set forth fully herein, the allegations 

contained in paragraphs 1-97. 

100. Under CPLR 7803(1), this Court can order a state officer to “perform a duty 

enjoined on it by law.”  See CPLR 7803(1).  

101. Supervisor Feiner was charged with the ministerial task of assessing the legal 

sufficiency of the Incorporation Petition under New York Village Law. 

102. Supervisor Feiner has refused to ratify the Incorporation Petition and trigger an 

election despite manifest evidence that the Incorporation Petition is valid. 

103. Therefore, the Court should issue an order vacating Supervisor Feiner’s decision 

and ordering him to proceed with all necessary procedures for holding an election on the 

incorporation of Edgemont.    
 

NO PRIOR APPLICATION 

104. No prior application for this or any similar relief has been made in any court. 
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PRAYER FOR RELIEF 
 

WHEREFORE, Petitioners pray for judgment: 

1. Reversing, vacating, and annulling the Supervisor Feiner’s 
decision in its entirety; 

2. Declaring the Incorporation Petition legally sufficient under New 
York Village Law; 

3. Ordering the town clerk of Greenburgh to post notices of election 
within ten days of this order, pursuant to Village Law § 2-214; and 

4. Granting all other relief as this Court deems just and proper. 
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